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Neither an alien’s |long-standing mnor illness existing prior to
a grant of voluntary departure nor an allegation of serious illness
to others, including famly nenbers, establishes the requisite

exceptional circunstances under section 242B(f)(2) of the
I mmigration and Nationality Act, 8 U S. C. § 1252b(f)(2) (1994), in
t he absence of evidence specifying how such circunstances resulted
in the alien's failure to depart, which renders him or her
ineligible for certain fornms of discretionary relief from
deportation under section 242B(e)(2) of the Act.

Sandy E. Scott, Esquire, Marietta, Georgia, for respondent

Bef ore: Board Panel: DUNNE, Vice Chairnman; VACCA and VI LLAGELI U,
Board Menbers.

DUNNE, Vi ce Chai r nan:

ORDER:

PER CURIAM In a decision dated August 22, 1995, an Inmgration
Judge granted the respondent’ s request for voluntary departure until
November 22, 1995. The respondent failed to depart and subsequently
filed a notion to reopen in which he sought to apply for adjustnent
of status. On Septenber 4, 1996, the Inmm gration Judge denied the
respondent’s notion on the basis of his failure to depart
vol untarily. The respondent then filed a notion to reconsider,
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whi ch the Immgration Judge al so deni ed on February 13, 1997.! The
respondent appeals fromthat decision

Pursuant to section 242B(e)(2) of the Act, 8 U . S.C. § 1252b(e)(2)
(1994), an alien who fails to depart followi ng a grant of voluntary
departure, and who has been provided witten and oral notice of the
consequences of remaining in the United States, is statutorily
barred from applying for certain forns of discretionary relief
absent a showi ng of exceptional circunstances for failing to depart.
See Matter of Shaar, InterimDecision 3290, at 9 (BIA 1996). “The

term ‘' exceptional ci rcunst ances’ refers to ‘exceptiona
ci rcunmst ances (such as serious illness of the alien or death of an
i medi ate relative of the alien, but not including | ess conpelling
ci rcunst ances) beyond the control of the alien.”” 1d. at 4 (quoting

section 242B(f)(2) of the Act).

The respondent cl ai ns that he establ i shed excepti onal circunstances
for failing to depart wvoluntarily by Novenber 22, 1995, by

subm tting evidence of his own serious illness and an autonobile
accident suffered by his son, his daughter-in-law, and their three
children. However, the nmedical evidence regarding his own illness

merely reflects a long history of decreased voice and hoarseness
ensuing after a 1966 surgical operation in India with no adverse
health effects. The Novenber 16, 1995, facsimile transm ssion from
his doctor states that surgery to renove scars fromthe 1966 surgery
may be beneficial and that such surgery and follow up treatnent may
not be readily avail able in Pakistan. The physician's report does
not reflect any sudden or recent health concerns precipitating this
medi cal eval uation, which occurred shortly before the expiration of
the voluntary departure period, for what is apparently a mnor and
| ong- st andi ng probl em The fact that the airplane ticket for a
November 21, 1995, flight to India, submitted as evidence of the

! There appears to be sone question of tineliness with regard to the
motion to reconsider. The Inmgration Judge’ s order denying the
motion to reopen is dated Septenber 4, 1996. Pursuant to
regul ati on, the respondent’s notion to reconsider was due 30 days
after the mailing of that decision. 8 CF.R § 3.2(b)(2) (1997).
It was not filed until February 10, 1997, however, and would be
considered untimely but for the fact that the record does not
contain a transmttal letter indicating proof of service of the
deci si on. Accordingly, as we are unable to determ ne when the
I mmigration Judge's decision on the notion to reopen was served on
the respondent, we cannot conclude that the subsequent notion to
reconsi der was untinely fil ed.
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respondent’s alleged original intent totimely depart, was i ssued on
Novenmber 16, 1995, after both the respondent’ s nedi cal consultations
with his doctor and his son’s Cctober 6, 1995, autonobil e accident,
casts further doubt on the bona fides of the respondent’s claim

Simlarly, the respondent’s assertion that his son’s autonobile
accident al so establishes the requisite exceptional circunstances,
when coupl ed with a request for an extension of voluntary departure
to the district director, is unconvincing. An Cctober 25, 1995
letter fromanother doctor states that the respondent’s son and his
wife and three children were under treatnment for rmultiple injuries
suffered as a result of an Cctober 8, 1995, autonobile accident.
However, the sanme |letter states that the respondent’s sonis able to
drive, and his hardship is having to take tine off from work to
bring his famly in for treatnment. In addition, the police report
listed only the respondent’s grandchildren anong those taken for
medi cal treatnment immedi ately after the accident and specified that
only two of the children appeared injured. Absent sufficient
evi dence regarding the seriousness of the injuries or how it
affected the 68-year-old respondent’s alleged inability to depart
voluntarily by Novenber 22, 1995, the requisite exceptiona
ci rcunstances as defined in section 242B(f)(2) of the Act have not
been denonstr at ed.

In sum neither a mnor | ong-standing illness existing prior to the
grant of voluntary departure nor an all egation of serious illness to
others, including famly menbers, establishes the requisite

exceptional circunstances under section 242B(f)(2) of the Act in the
absence of evidence specifying how such circunstances resulted in
the alien's failure to depart. Adequate docunentary evi dence mnust
be submtted to support a clai mof exceptional circunstances. Based
on the foregoing, we find that the respondent is statutorily
ineligible for adjustment of status because he failed to depart
voluntarily after having been provided with witten and ora
war ni ngs of the consequences of such action and failed to establish
exceptional circunstances for his actions. See sections 242B(e)(2),
(5), (f)(2) of the Act. The respondent’s appeal is dism ssed.



